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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

Federai  Old-Age,  Survivors,  and 
Disability  insurance  Benefits  and 
Suppiementai  Security  income  for  the 
Aged,  Biind,  and  Disabied;  Payment  to 
States  for  Successfui  Rehabiiitation 
Services 

agency:  Social  Security  Administration, 
HHS. 

action:  Proposed  rule. 

summary:  These  regulations  for 
providing  payments  for  vocational 
rehabilitation  (VR)  services  implement 
sections  2209  and  2344  of  Pub.  L.  97-35, 
the  Omnibus  Budget  Reconciliation  Act 
of  1981,  which  amends  sections  222(d) 
and  1615(d)  of  the  Social  Security  Act. 
The  intent  of  these  sections  is  to  give 
rehabilitation  agencies  an  incentive  to 
rehabilitate  beneficiaries  under  titles  II 
and  XVI,  but  to  greatly  improve  the  cost 
effectiveness  of  use  of  Social  Security 
Trust  Funds  for  rehabilitation  of 
beneficiaries  and  to  that  end  to  limit 
reimbursement  for  VR  services  to  cases 
of  successful  rehabilitations  attributable 
to  VR  agency  involvement.  The 
regulations  will  provide  for  payment  to 
the  States,  on  a  case-by-case  basis,  and 
subject  to  certain  conditions,  for  each 
person  successfully  rehabilitated. 

DATES:  Comments  must  be  received  on 
or  before  December  14, 1981. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21203,  or  delivered  to  3-A-3 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235 
Between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  ).  Short,  Office  of  Regulations, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235,  telephone  (301)  594- 
7337. 

SUPPLEMENTARY  INFORMATION:  The 

Omnibus  Budget  Reconciliation  Act  of 
1981  replaced  the  system  under  which 
State  VR  agencies  were  given  a  lump 
sum  advancement  to  cover  costs  they 
might  incur  in  attempting  to  rehabilitate 
beneficiaries  under  titles  II  and  XVI 
with  a  system  under  which  States  or 
other  participants  will  be  paid  only  for 


successful  rehabilitations  on  a  case-by¬ 
case  basis. 

Under  prior  law  the  Secretary  was 
authorized  to  make  available  each-year 
up  to  IV^  percent  of  the  disability 
benefits  paid  under  title  II  in  the 
preceding  year  from  the  Trust  Funds, 
and  an  appropriated  amount  under  title 
XVI  from  general  revenue  funds,  to 
cover  the  costs  incurred  by  States  in 
attempting  to  rehabilitate  title  II 
beneficiaries  and  title  XVI  recipients. 
These  funds  have  ben  disbursed  to  the 
individual  States  by  the  Rehabilitation 
Services  Administration  (RSA), 
Department  of  Education,  through  its 
grant  system,  based  on  various 
allocation  formulas.  That  arrangement  is 
no  longer  appropriate,  because  Pub.  L. 
97-35  requires  the  Secretary  to 
reimburse  the  States  on  a  case-by-case 
basis,  subject  to  coiiditions  which 
require  us  to  deal  directly  with  the 
States.  These  regulations  will  serve  as 
the  basis  for  reimbursement  of  the 
States  for  VR. 

Beginning  October  1, 1981,  the 
rehabilitation  of  disabled  persons  under 
title  II  and  disabled/blind  persons  under 
title  XVI  will  not  be  financed  in  any 
major  way  from  funds  under  title  II  or 
title  XVI.  Financing  will  be  the  primary 
responsibility  of  the  States  using  funds 
appropriated  to  administer  the  basic 
rehabilitation  grant  program  provided 
by  the  Rehabilitation  Act  of  1973.  Pub.  L. 
97-35  authorizes  the  Secretary  to 
reimburse  the  States  from  titles  II  and 
XVI  funds  only  for  the  successful 
rehabilitation  of  titles  II  and  XVI 
beneficiaries  as  determined  under 
criteria  established  by  the 
Conunissioner  of  Social  Security.  No 
payments  can  be  made  under  these 
provisions  for  VR  services  provided 
prior  to  October  1, 1981. 

Regulatory  Provisions 

The  proposed  regulations  will  apply  to 
the  payment  of  the  costs  for  successfully 
rehabilitating  title  II  disability 
beneficiaries  and  title  XVI  disabled  and 
blind  recipients.  They  will  reflect  and 
implement  sections  2209  and  2344  of 
Pub.  L.  97-35,  the  Omnibus  Budget 
Reconciliation  Act  of  1981. 

The  regulations  will  provide  for  a 
method  of  payment  to  the  States  or 
alternate  participants  of  the  costs 
(subject  to  limitations  set  in  these 
regulations)  of  services  provided  to 
persons  who  have  been  able  to  return  to 
the  performance  of  substantial  gainful 
activity  (SGA)  for  a  continuous  period  of 
not  less  than  9  months.  By  alternate 
participants  we  mean  other  public  or 
private  agencies,  organizations, 
institutions,  or  individuals  with  whom 
the  Commissioner  has  entered  into  an 


agreement  or  contract  to  provide  VR 
services. 

The  regulations  will  require  that  each 
State  notify  us  by  April  1, 1982,  whether 
it  intends  to  participate  in  the  new  titles 
II  and  XVI  VR  programs.  If  a  State  is 
unwilling  to  participate,  the  regulations 
specify  that  the  Commissioner  may 
provide  VR  services  by  agreement  or 
contract  with  other  public  or  private 
agencies,  organizations,  institutions  or 
individuals.  We  will  contact  each  State 
in  advance  of  April  1, 1982,  to  assure 
that  all  States  are  aware  of  the  deadline. 
We  currently  are  considering  whether 
States  that  express  a  willingness  to 
participate  should  also  be  required  to 
achieve  specified  levels  of  performance 
and,  if  so,  what  levels  of  performance 
should  be  required.  We  welcome 
suggestions  in  this  regard. 

The  law  provides  that  payments  may 
be  made  in  advance  (based  on  expected 
reimbursements]  or  by  reimbursement. 
However,  under  the  regulations,  we  will 
not  advance  funds  in  fiscal  year  1982. 
After  fiscal  year  1982,  we  will  decide  on 
the  basis  of  our  experience  whether  we 
can  make  sufficiently  accurate  estimates 
to  advance  funds  (§  404.2118). 

These  regulations  will  also  provide 
the  criteria  SSA  will  use  in  determining 
whether  VR  significantly  "contributed” 
to  an  individual’s  ability  to  engage  in 
SCA  for  a  continuous  period.  T^ese 
criteria  differentiate  between  three 
types  of  situations: 

1.  The  person  who  has  completed  a 
“continuous  period”  of  SCA  and  has  not 
medically  recovered; 

2.  The  person  who  has  completed  a 
"continuous  period”  of  SCA  and  has 
medically  recovered  before  completion 
of  that  period  as  expected  by  us  (we  had 
scheduled  a  medical  reexamination); 

3.  The  person  who  has  completed  a 
"continuous  period"  of  SCA,  has 
medically  recovered,  but  was  not 
expected  by  us  to  so  recover. 

In  the  first  situation,  if  the  individual’s 
continuous  period  began  less  than  a 
year  after  VR  services  ended,  we  will 
ordinarily  consider  that  any  VR  services 
provided  contributed  significantly  (at 
least  had  a  motivating  effect]  to  a 
continuous  period  and  potential  savings. 
If  the  individual’s  continuous  period 
began  more  than  five  years  after  VR 
services  ended,  we  will  not  consider  VR 
services  to  have  had  a  significant  effect 
on  the  individual’s  work  effort.  If  the 
continuous  period  began  between  one 
and  five  years  after  VR  ended,  our 
determination  to  pay  for  VR  services 
will  depend  on  whether  the  continuous 
period  evolved  from  “transitional  work” 
attributable  to  VR  or,  if  it  did  not. 
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whether  it  could  have  occurred  without 
the  VR  having  been  provided. 

In  the  second  situation,  we  will 
assume  VR  did  not  contribute, 
regardless  of  the  services  provided, 
since  reimbursement  will  be  made  only 
where  it  can  be  demonstrated  that  the 
services  resulted  in  the  disabled 
individual's  leaving  the  beneHt  rolls. 

The  chief  criticism  of  the  prior  VR 
programs  under  titles  II  and  XVI  has 
been  that  the  States  have  served  many 
individuals  who  were  expected  by  us  to 
medically  recover,  who  did  recover  and 
would  have  recovered  regardless  of  VR 
services.  GAO  has  strongly 
recommended  (GAO  Report,  HRD-81- 
22,  November  10, 1980]  that  the  Social 
Security  trust  funds  should  not  finance 
VR  in  cases  involving  expected  medical 
recovery. 

In  the  third  situation,  we  will  assume  ' 
that  VR  signiHcantly  contributed  to  a 
person's  ability  to  engage  in  SGA  only  if 
the  person's  individualized  written 
rehabilitation  program  included  medical 
services,  and  there  is  an  evident  link 
between  those  medical  services  and 
medical  recovery. 

Because  medical  recovery  is  based  on 
medical  improvement  and  not  return  to 
work,  VR  services  which  contributed  to 
work  activity  without  contributing  to  the 
medical  improvement  which  led  to 
recovery  will  not  produce  a  savings  to 
the  trust  funds.  (In  such  cases, 
termination  of  beneflts  would  have 
occurred  regardless  of  whether  VR 
services  were  provided.) 

These  regulations  explain  that  we  will 
generally  consider  a  person  to  have  a 
“continuous  period"  of  SGA  if  he  or  she 
worked  at  the  SGA  level  for  at  least  9 
consecutive  months,  or  under  certain 
very  limited  conditions,  if  he  or  she 
worked  at  that  level  9  out  of  12  months. 

These  regulations  also  provide  the 
criteria  to  be  used  in  determining  the 
amount  of  reimbursement.  Among  these 
criteria  are: 

1.  The  cost  to  be  reimbursed  must 
have  been  incurred  while  the  individual 
was  disabled; 

2.  The  cost  must  not  have  been 
reimbursed,  or  be  reimbursable,  from 
another  source. 

3.  The  total  reimbursement  must  not 
be  so  high  as  to  preclude  a  savings  to 
the  titles  II  and  XVI  fimds.  Savings  will 
be  computed  by  estimating  the  value  of 
the  benefits  we  will  not  have  to  pay  and 
comparing  that  value  to  VR 
expenditures. 

The  regulations  also  provide  for  us  to 
reimburse  the  States  for  administrative 
costs  on  a  formula  basis  for  the 
convenience  of  the  States,  because  they 
now  account  for  such  costs  on  a  formula 
basis.  However,  we  will  reconsider  this 


arrangement  after  we  gain  more 
experience  with  the  program,  so  as  to 
determine  whether  it  is  cost  effective. 

The  regulations  stipulate  that  the 
States  or  alternate  participants  must 
claim  reimbursement  before  SSA  will 
consider  paying  it. 

The  regulations  will  provide 
procedures  the  States  must  follow  if 
they  wish  to  dispute  an  adverse 
determination  regarding  (1)  the  impact 
of  VR  services  on  an  individual's 
performance  of  a  continuous  period  of 
SGA  or  (2)  the  amount  of  costs  to  be 
reimbursed. 

The  regulations  will  provide  for  audit 
of  expenditures  which  were  the  basis  for 
reimbursement. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291.  Because 
these  regulations  do  not  create  costs  of 
$100  million  or  more  or  otherwise  meet 
the  threshold  of  the  Executive  Order,  we 
have  determined  that  they  do  not 
constitute  a  major  rule,  and  that  a 
regulatory  impact  analysis  is  not 
required. 

'These  regulations  implement  a  change 
which  responds  to  long-standing 
criticisms  of  the  cost-effectiveness  of 
SSA's  VR  programs.  In  reports  issued  in 
1976  (GAO  Report  MWD  76-66)  and 
1980  (GAO  Report,  HRD  81-22),  GAO 
stated  that  the  title  II  rehabilitation 
program  only  marginally  fulBUed  the 
intent  of  the  law,  which  was  to  save 
Trust-Fund  resources  by  returning 
disabled  beneHciaries  to  productive . 
work.  In  a  report  issued  in  1979  (GAO 
report  HRD  79-2)  GAO  indicated  that 
the  title  XVI  VR  program  was  not  even 
marginally  meeting  the  intent  to  save 
general  revenues. 

We  proposed  in  the  Spring  of  this  year 
that  Congress  terminate  the  titles  II  and 
XVI  VR  programs  effective  with  FY 1982 
and  eliminate  all  VR  funding  under  the 
Social  Security  Act.  Congress 
terminated  those  programs  as 
recommended  but  replaced  them  with 
two  programs  requiring  funding  of  VR 
under  the  Act  but  well  below  the  level 
of  the  prior  programs.  The  new 
programs  are  the  subject  of  these 
regulations.  Therefore,  cost  reductions 
in  excess  of  $100  million  dollars  from 
abolition  of  the  old  programs  merely 
implement  decisions  made  in  the 
budgetary  process  and  are  not  caused 
by  these  regulations. 

Regulatory  Flexibility  Act 

These  regulations  are  primarily 
directed  at  States.  However,  if  States 
elect  not  to  participate,  or  are  not 
qualified  to  do  so,  the  regulations  will 
impact  on  any  alternate  participants 


who  are  chosen  to  provide  VR  services. 
We  do  not  know  how  many  States  will 
not  participate  and  thus  how  many 
alternate  participants  may  be  involved. 
Nevertheless,  we  have  no  reason  to 
believe  these  regulations  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  we  certify  that  a  regulatory 
flexibility  analysis  as  provided  in  Pub.  L 
96-354,  the  Regulatory  Flexibility  Act,  is 
not  required.  Certainly,  there  is  nothing 
in  these  regulations  which  would 
directly  and  adversely  impact  on  small 
entities. 

Paperwork  Reduction  Act 

The  Department  is  required  to  submit 
to  the  Office  of  Management  and  Budget 
for  review  and  approval  §§  404.2104  (b) 
and  (c)(1),  404.2108(a],  416.2204  (b)  and 
(c)(1),  and  416.2208(a]  of  the  regulations 
which  deal  with  reporting  requirements. 
These  sections  require  States  to  declare 
their  intent  to  participate  and  require 
participating  States  (or  alternate 
participants]  to  file  a  claim  to  receive 
reimbursement.  These  reporting 
requirements  will  be  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  prior  to  issuing 
final  regulations. 

(Catalog  of  Federal  Domestic  Assistance  * 
Program  No.  13.625,  Vocational 
Rehabilitation  Services  for  Social  Security 
Disability  Beneficiaries;  No.  13.624, 
Rehabilitation  Services  and  Facilities-Basic 
Support) 

Dated;  September  9, 1981. 

Robert  J,  Myers, 

Acting  Commissioner  of  Social  Security. 

Approved:  September  24, 1981. 

Richard  S.  Schweiker, 

Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS.  AND  DISABILITY 
INSURANCE  (1950-  ) 

Part  404  of  Chapter  III  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

1.  A  new  Subpart  V  is  added  to  Part 
404  to  read  as  follows: 

Subpart  V— Payments  to  States  for 
Successful  Rehabilitation  Servicee 

General  Provisions 

Sec. 

404.2101  General. 

404.2102  Purpose  and  scope. 

404.2103  Definitions. 

404.2104  Participation  by  States  or  alternate 
participants. 

Reimbursement  Provisions 
404.2106  Requirements  for  reimbursement. 
404.2109  Responsibility  for  making 
reimbursement  decisions. 
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404.2110  What  we  mean  by  “SGA  for  a 
continuous  period  of  nine  months”. 

404.2111  Criteria  for  determining  when  VR 
will  be  considered  to  have  contributed  to 
a  continuous  period  of  SGA. 

404.2112  What  services  may  be  reimbursed. 

404.2113  When  services  must  have  been 
provided. , 

404.2116  What  costs  will  be  reimbursed. 
Administrative  Provisions 

404.2117  Applicability  of  these  provisions  to 
alternate  participants. 

404.2118  Method  of  payment. 

404.2121  Audits. 

404.2122  Confidentiality  of  information  and 
records. 

404.2123  Other  Federal  laws  and 
regulations. 

404.2127  Resolution  of  disputes. 

Authority:  Issued  under  secs.  205,  222,  and 
1102  of  the  Social  Security  Act;  49  Stat.  624, 

68  Stat.  1082,  49  Stat.  647;  (42  U.S.C.  405,  422, 
and  1302);  sec.  2209  of  Pub.  L.  97-35. 

Subpart  V— Payments  to  States  for 
Successful  Rehabilitation  Services 

General  Provisions 

§  404.2101  General. 

Section  222(d)  of  the  Social  Security 
Act  provides  for  payment  from  the 
Federal  Old-Age  and  Survivors 
Insurance  Trust  Fund  and  the  Federal 
Disability  Insurance  Trust  Fund  of  such 
funds  as  may  be  necessary  to  reimburse 
the  States  for  the  reasonable  and 
necessary  costs  of  vocational 
rehabilitation  (VR)  services  which  result 
in  individuals  entitled  under  sections 
223,  202(d),  202(e)  and  202(f)  of  the 
Social  Security  Act  performing 
substantial  gaimul  activity  (SGA)  for  a 
continuous  period  of  at  least  nine 
months.  The  purpose  of  this  section  is 
that  savings  accrue  to  the  Federal  Old- 
Age  and  Survivors  Trust  Fimd  and  the 
Federal  Disability  Insurance  Trust  Fund. 

§  404.2102  Purpose  and  scops. 

This  subpart  describes  the  rules  under 
which  the  Secretary  will  reimburse  the 
State  VR  agencies  or  alternate 
participants  for  VR  services  which  result 
in  an  individual’s  return  to  SGA  for  a 
continuous  period  of  at  least  nine 
months.  It  also  provides  the  criteria  for 
determining  whether  VR  services 
furnished  to  the  individual  significantly 
contributed  to  his  or  her  successful 
return  to  SGA  and  the  amount  of  the 
State’s  costs  that  will  be  reimbursed. 

(a)  Sections  404.2101-404.2103 
describe  the  purpose  of  these 
regulations  and  the  meaning  of  terms  we 
frequently  use  in  them. 

(b)  Section  404.2104  describes  the 
requirement  that  States  declare  their 
intent  to  participate  or  not  participate. 

(c)  Sections  404.2108-404.2109 
describe  the  requirements  of  and 


conditions  under  which  we  will 
reimburse  a  State  under  this  subpart. 

(d)  Sections  404.2110-^04.2111 
describe  when  a  person  has  completed  a 
continuous  period  of  SGA  and  when  VR 
will  be  considered  to  have  significantly 
contributed  to  that  period. 

(e)  Sections  404.2112-404.2113 
describe  reimbursable  services. 

(f)  Section  404.2116  describes  the 
payment  conditions. 

(g)  Section  404.2117  describes  the 
applicability  of  the  regulations  to 
alternate  participants. 

(h)  Section  404.2118  describes  how  we 
will  make  payment  to  States  for 
successful  rehabilitation  services. 

(i)  Section  404.2121  describes  audits 
we  will  make. 

(j)  Section  404.2122  discusses 
confidentiality  of  information  and 
records. 

(k)  Section  404.2123  provides  for  the 
applicability  of  other  Federal  laws  and 
regulations. 

(l)  Section  404.2127  provides  for  the 
resolution  of  disputes. 

§404.2103  Definitions. 

For  purposes  of  this  subpart: 

"Act”  means  the  Social  Security  Act, 
as  amended. 

“Disability”  means  “disability”  or 
“blindness”  as  defined  in  sections  216(i) 
and  223  of  the  Act. 

“SGA”  means  substantial  gainful 
activity  performed  by  an  individual  as 
defined  in  §§  404.1571-404.1575  and 
404.1584  of  this  subpart. 

“Medical  recovery”  occurs  when  a 
person’s  physical  or  mental  condition 
has  improved  to  the  extent  that  he  or 
she  is  able  to  perform  SGA,  regardless 
of  whether  such  person  actually  engages 
in  SGA. 

“Secretary”  means  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  or  the  Secretary’s  designee. 

“Commissioner”  means  the 
Commissioner  of  Social  Security  or  his 
designee. 

“State”  means  any  of  the  50  States  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
the  Virgin  Islands,  or  Guam.  It  includes 
the  State  VR  agency. 

“VR  Agency”  means  that  agency  of 
the  State  which  has  been  designated  by 
the  State  to  provide  vocational 
rehabilitation  services  under  title  I  of 
the  Rehabilitation  Act  of  1973. 

“Alternate  Participants”  means  other 
public  or  private  agencies, 
organizations,  institutions,  or 
individuals  with  whom  the 
Commissioner  has  entered  into  an 
agreement  or  contract  to  provide  VR 
services. 


“Disability  beneficiary”  means  a 
disabled  individual  who  is  entitled  to 
benefits  under  sections  223,  202(d), 

202(e),  or  202(f)  of  the  Act, 

'“Trust  Funds”  means  the  Federal  Old- 
Age  and  Survivors  Insurance  Trust  Fund 
and  the  Federal  Disability  Insurance 
Trust  Fund. 

“We”,  “us”  and  “our”  refers  to  the 
Social  Security  Administration  (SSA)  or 
the  Secretary,  as  appropriate. 

“Vocational  Rehabilitation  Services” 
has  the  meaning  assigned  to  it  under 
title  I  of  the  Rehabilitation  Act  of  1973. 

§  404.2104  Participation  by  States  or 
alternate  participants. 

(a)  In  order  to  participate,  a  State 
must  have  a  plan  which  meets  the 
requirements  of  title  I  of  the 
Rehabilitation  Act  of  1973. 

(b)  State  decision.  The  option  of 
participation  in  the  reimbursement 
program  covered  by  this  regulation  will 
be  offered  first  to  the  States.  Each  State 
must  notify  the  regional  commissioner 
(SSA)  in  writing  by  April  1, 1982, 
whether  it  will  participate  in  the 
program.  The  notice  must  be  from  an 
official  authorized  to  act  for  the  State  for 
this  purpose.  The  State  must  provide  an 
opinion  from  the  State’s  Attorney 
General  verifying  the  authority  of  the 
official  who  sent  the  notice  to  act  for  the 
State. 

(c)  Nonparticipation  after  March  31, 
1982.  (1)  If  a  participating  State 
subsequently  decides  to  withdraw  from 
participation,  the  withdrawal  must  be  - 
made  in  writing  to  the  regional 
commissioner  (SSA)  at  least  90  days 
prior  to  withdrawal.  This  notice  must  be 
submitted  under  the  same  conditions  as 
specified  in  §  404.2104(b). 

(2)  The  Commissioner  will  declare  a 
State  unwilling  to  participate  if: 

— The  State  has  notified  us  that  it 
does  not  intend  to  participate. 

— ^The  State  fails  to  notify  us  by  April 
1, 1982,  of  its  intent  to  participate. 

(d)  Alternate  participants.  In  any 
State  where  the  State  has  decided  not  to 
(or  demonstrated  its  unwillingness  to) 
participate  in  the  program,  we  may 
arrange  for  VR  services  through  an 
alternate  participant  by  agreement  or 
contract. 

Reimbursement  Provisions 

§  404.2108  Requirements  for 
reimbursements. 

(a)  The  State  must  file  a  claim  for 
reimbursement  in  each  individual  case; 

(b)  The  VR  services  for  which 
reimbursement  is  being  requested  must 
have  been  provided  on  or  after  October 
1, 1981; 
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(c)  The  services  must  have  been 
provided  under  a  State  plan  for  VR 
services  approved  under  title  I  of  the 
Rehabilitation  Act  of  1973; 

(d)  The  services  must  have  been 
provided  while  the  individual  was 
entitled  to  disability  insurance  benefits 
under  section  202  or  223  of  the  act  or 
during  such  individual’s  waiting  period; 

(e)  The  individual  must  have 
performed  SGA  for  a  continuous  period 
of  at  least  9  months  (See  §  404.2110); 

(f)  The  VR  services  must  have 
contributed  to  the  individual’s  return  to 
SGA  for  a  continuous  period  of  at  least  9 
months  (See  §  404.2111); 

(g)  ’The  State  must  provide  adequate 
documentation  of  services  and  costs; 
and 

(h)  The  amount  to  be  reimbursed  must 
be  reasonable  and  necessary.  (See 

§  404.2116(f)) 

§  404.2109  Responsibility  for  making 
reimbursement  decisions. 

’The  Commissioner  will  decide: 

^  (a)  Whether  a  continuous  period  of 
SGA  has  been  completed; 

(b)  Whether  documentation  of  VR 
services  and  expenditures  is  adequate; 

(c)  Whether  VR  services  contributed 
to  the  continuous  period  of  SGA;  and 

(d)  What  VR  costs  were  reasonable 
and  necessary  and  will  be  reimbursed. 

§  404.21 10  What  we  mean  by  "SGA  for  a 
continuous  period  of  nine  months’’. 

(a)  What  we  mean  by  “SGA  ”.  In 
determining  whether  a  person’s  work  is 
SGA  we  will  follow  the  rules  in 

§§  404.1572-404.1575.  We  will  follow 
these  same  rules  for  persons  who  are 
statutorily  blind,  but  we  will  evaluate 
the  earnings  in  accordance  with  the 
rules  in  §  404.1584(d). 

(b)  What  we  mean  by  “a  continuous 
period  of  nine  months  ”.  A  continuous 
period  of  9  months  ordinarily  means  a 
period  of  9  consecutive  calendar 
months.  Exception:  In  the  rare  case 
when  a  person  does  not  perform  SGA  in 
9  consecutive  calendar  months,  he  or 
she  will  be  considered  to  have  done  so 
if — 

(1)  The  person  performs  9  months  of 
SGA  within  10  consecutive  months  and 
has  monthly  earnings  over  the  10-month 
period  that  meet  or  exceed  the 
guidelines  in  §  404.1574(b)(2),  or 

§  404.1584(d),  if  the  person  is  statutorily 
blind,  or 

(2)  The  person  performs  at  least  9 
months  of  SGA  within  12  consecutive 
months,  and  the  reason  for  not 
performing  SGA  in  2  or  3  of  those 
months  was  due  to  circumstances 
beyond  his  or  her  control  and  unrelated 
to  the  impairment  (e.g.,  the  employer 
closed  down  for  3  months). 


(c)  What  work  we  consider.  All  of  a 
person's  work  activity  will  be  evaluated 
for  purposes  of  this  subpart,  even  if  such 
work  was  performed  in  the  waiting 
period,  during  a  trial  work  period,  or 
after  entitlement  to  disability  ended. 

§  404.21 1 1  Criteria  for  determining  when 
VR  services  wW  be  considered  to  have 
contributed  to  a  continuous  period  of  SGA. 

(a)  Continuous  period  without 
medical  recovery.  If  an  individual  who 
has  completed  a  "continuous  period"  of 
SGA,  has  not  medically  recovered  as  of 
the  date  of  completion  of  the  period,  the 
determination  as  to  whether  VR  services 
contributed  will  depend  on  whether  the 
continuous  period  began:  Less  than  one 
year  after  VR  services  ended;  between 
one  and  five  years  after  VR  services 
ended;  or  more  than  five  years  after  VR 
services  ended. 

(1)  Less  than  one  year.  Any  VR 
services  which  might  have  significantly 
motivated  or  assisted  the  individual  in 
returning  to,  or  continuing  in,  SGA  will 
be  considered  to  have  significantly 
contributed  to  the  continuous  period. 

(2)  Between  one  and  five  years,  (i)  If 
the  continuous  period  was  preceded  by 
transitional  work  activity  (employment 
or  self-employment  which  gradually 
evolved  into  SGA),  and  that  work 
activity  began  less  than  a  year  after  VR 
services  ended,  VR  services  will  be 
considered  to  have  contributed  to  the 
continuous  period  if  it  is  clear  that  VR 
services  contributed  to  the  transitional 
work  activity. 

(ii)  If  the  continuous  period  was  not 
preceded  by  transitional  work  activity 
that  began  less  than  a  year  after  VR 
services  ended,  VR  services  will  be 
considered  to  have  contributed  to  the 
continuous  period  only  if  it  is 
reasonable  to  conclude  that  the  work 
activity  which  constitutes  a  continuous 
period  could  not  have  occurred  without 
the  services  (e.g.,  training)  the  State 
provided. 

(3)  More  than  five  yeors.  If  the 
continuous  period  began  more  than  five 
years  after  VR  services  ended,  VR 
services  will  not  be  considered  to  have 
contributed  to  the  continuous  period. 

(b)  Continuous  period  with  medical 
recovery  occurring  before  completion.  If 
an  individual  medically  recovers  before 
a  continuous  period  has  been  completed, 
VR  services  will  not  be  reimbursable 
unless  those  services  directly  and 
significantly  contributed  to  the  medical 
improvement  which  was  the  basis  for 
medical  recovery.  VR  will  be  considered 
to  have  directly  and  significantly 
contributed  to  the  medical  improvement 
if — 

(1)  We  did  not  expect  the  medical 
recovery  to  occur  (the  individual  was 


not  scheduled  for  a  medical 
reexamination  when  recovery  occurred); 

(2)  The  individualized  written 
rehabilitation  program  (TWRP)  included 
medical  services;  and 

(3)  The  medical  improvement  which 
led  to  medical  recovery  occurred,  at 
least  in  part,  because  of  these  medical 
services.  (For  example,  the  individual’s 
medical  recovery  was  based  on 
improvement  in  a  back  condition  which, 
at  least  in  part,  stemmed  fi*om  surgery 
provided  under  an  IWRP). 

§404.2112  What  services  may  be 
reimbursed. 

All  services  provided  in  accordance 
with  title  I  of  the  Rehabilitation  Act  of 
1973  may  be  reimbursable,  subject  to  the 
conditions  and  limitations  in  §§  404.2113 
and  404.2116  of  this  subpart.  This 
includes  general  diagnostic  and 
evaluation  services  provided  to 
determine  eligibility  for  VR  services  and 
all  services  provided  under  an  IWRP, 
including  extended  evaluation,  regular 
case  services  and  post  employment 
services. 

§404.2113  When  services  must  have  bean 
provided. 

To  be  reimbursable  the  services  must 
have  been  provided: 

(a)  After  September  1981; 

(b)  No  earlier  than  the  beginning  of 
the  waiting  period  or  the  first  month  of 
entitlement  if  no  waiting  period  is 
required;  and 

(c)  Before  completion  of  a  continuous 
period  of  SGA  or  termination  of 
benefits,  whichever  comes  earlier. 

§  404.21 16  What  costs  will  be  reimbursed. 

If  VR  services  provided  to  an 
individual  contributed  to  the 
individual’s  continuous  period  of  SGA, 
the  Secretary  will  reimburse  the  State 
for  all  VR  services  performed  during  the 
period  described  in  §  404.2113,  but 
subject  to  the  following  limitations: 

(a)  The  cost  must  have  been  incurred 
by  the  State; 

(b)  The  cost  must  not  have  been 
reimbursed  or  be  reimbursable  from 
some  other  source  (States  will  be 
expected  to  seek  reimbursement  from 
other  sources  in  accordance  with  the 
“similar  benefit’’  provisions  under  45 
CFR  1361.45(b)); 

(c)  If  the  cost  of  a  service 
substantially  exceeded  the  usual  cost  to 
the  agency  for  that  service,  and  the 
excess  has  not  been  adequately 
explained,  reimbursement  will  be 
limited  to  the  usual  cost; 

(d)  Maintenance  payments  will  be 
reimbursed  only  if  they  are  provided  to 
an  individual  who  must  be  away  firom 
home  in  order  to  receive  rehabilitation 
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services:  the  amount  reimbursed  will  not 
exceed  the  amount  of  increased 
expenses  which  the  individual  incurred 
as  a  result  of  being  away  from  home; 

(e)  Total  reimbursement,  including 
any  prior  reimbursement  related  to  an 
earlier  continuous  period  of  SGA,  must 
not  be  so  high  as  to  preclude  a  net 
“savings”  (the  estimated  value  of  the 
benefits  that  will  not  have  to  be  paid 
must  exceed  the  total  reimbursement); 
and 

(f)  Any  reimbursement  for  either 
direct  or  indirect  VR  expenses  must  be 
consistent  with  the  cost  principles 
described  in  OMB  Circular  No.  A-87, 
published  at  46  FR  9548  on  January  28, 
1981. 

(g)  Reimbursement  will  also  be  made 
for  administrative  costs.  This 
reimbursement  may  be  on  a  formula 
basis,  if  a  State  prefers.  The  formula  will 
be  negotiated,  file  reimbursement  will 
also  be  subject  to  the  preceding 
limitations. 

Administrative  Provisions 

§  404.21 17  Applicability  of  these 
provisions  to  alternate  participants. 

When  an  alternate  participant 
provides  rehabilitation  services  under 
this  subpart,  the  reimbursement 
procedure's  stated  herein  shall  apply 
except  that: 

(a)  Reimbursement  must  be  consistent 
with  the  cost  principles  described  in  45 
CFR  Part  74  or  41  CFR  Part  1-15  as 
appropriate;  and 

(b)  Any  disputes,  including  appeals  of 

adult  determinations,  shall  be  resolved 
in  accordance  with  applicable  statutes 
and  regulations.  ^ 

§  404.21 18  Method  of  payment. 

(a)  For  fiscal  year  1982.  No  funds  will 
be  advanced  to  the  States  for  use  in 
fiscal  year  1982.  Services  provided  in 
fiscal  year  1982  are  reimbursable  under 
the  conditions  of  these  regulations. 

(b)  For  fiscal  years  after  1982. 
Payment  to  the  States  for  successful 
services  will  be  made  either  by 
advancement  of  funds  or  by 
reimbursement,  as  decided  by  the 
Commissioner. 

§404.2121  Audits. 

(a)  General.  The  State  or  alternate 
participant  will  permit  us  and  the 
Comptroller  General  of  the  United 
States  (including  duly  authorized 
representatives)  access  to  and  the  right 
to  examine  records  relating  to  the 
services  or  administrative  costs  for 
which  reimbursement  was  made  under 
these  regulations.  These  records  will  be 
retained  by  the  State  or  alternate 
participant  for  the  periods  of  time 
specified  for  retention  of  records  in  the 


Federal  Procurement  Regulations  (41 
CFR  Parts  1-20). 

(b)  Audit  basis.  Auditing  will  be 
based  on  cost  principles  and  written 
guidelines  in  effect  at  the  time  services 
were  performed  and  costs  were 
incurred.  The  State  or  alternate 
participant  will  be  informed  and  given  a 
full  explanation  of  any  questioned  items. 
They  will  be  given  a  reasonable  time  to 
explain  questioned  items.  Any 
explanation  furnished  by  the  State  or 
alternate  participant  will  be  given  full 
consideration  before  a  final 
determination  is  made  on  questioned  ^ 
items  in  the  audit  report. 

(c)  Appeal  of  audit  determinations. 

The  appropriate  SSA  regional 
commissioner  will  notify  the  State  or 
alternate  participant  in  writing  of  his  or 
her  determination  on  the  audit  report.  If 
the  State  disagrees  with  that 
determination,  it  may  request 
reconsideration  in  writing  within  30 
days  of  the  date  of  the  regional 
commissioner’s  notice  of  the 
determination.  The  written  request  may 
be  made,  through  the  Associate 
Commissioner,  Office  of  Operational 
Policy  and  Procedures,  to  the 
Commissioner  of  Social  Security,  Room 
900,  Altmeyer  Building,  6401  Security 
Boulevard,  Baltimore.  Maryland  21235. 
The  Commissioner  will  make  a 
determination  and  notify  the  State  of 
that  decision  in  writing  no  later  than  45 
days  from  the  date  of  the  appeal.  The 
decision  by  the  Commissoner  will  be 
final  and  conclusive  unless  the  State 
appeals  that  decision  in  writing  to  the 
Department  of  Health  and  Human 
Services,  Departmental  Grant  Appeals 
Board  within  30  days  after  receiving  the 
Commissioner’s  decision.  See  §  404.2127. 

§  404.2122  Confidentiality  of  information 
and  records. 

The  State  or  alternate  participant  will 
comply  with  the  provisions  for 
confidentiality  of  information,  including 
the  Security  of  systems,  and  records 
requirements  described  in  20  CFR  Part 
401  and  pertinent  written  guidelines  (see 
§  404.2123).  ' 

§  404.2123  Other  Federal  laws  and 
regulations. 

Each  State  and  alternate  participant 
will  comply  with  the  provision  of  other - 
Federal  laws  and  regulations  that 
directly  affect  its  responsibilities  in 
carrying  out  the  vocational 
rehabilitation  function. 

§  404.21 27  Resolution  of  disputes. 

(a)  Disputes  on  the  amount  to  be 
reimbursed.  The  appropriate  SSA 
official  will  notify  the  State  in  writing  of 
his  or  her  determination  concerning  the 


amount  to  be  reimbursed.  If  the  State 
disagrees  with  that  determination,  the 
State  may  request  reconsideration  in 
writing  within  30  days  of  the  date  of  the 
notice  of  determination.  The  written 
request  may  be  made  through  the 
Associate  Commissioner,  Office  of 
Operational  Policy  and  Procedures,  to 
the  Commissioner  of  Social  Security, 
Room  900,  Altmeyer  Building,  6401 
Security  Boulevard,  Baltimore, 

Maryland  21235.  The  Commissioner  will 
make  a  determination  in  accordance 
with  criteria  outlined  in  45  CFR  74.304 
and  notify  the  State  of  that  decision  in 
writing  no  later  than  45  days  from  the 
date  of  the  State's  appeal.  The  decision 
by  the  Commissioner  will  be  final  and 
conclusive  upon  the  State  unless  the 
State  appeals  that  decision  in  writing  to 
the  Health  and  Human  Services 
Departmental  Grant  Appeals  Board 
within  30  days  after  receiving  the 
Commissioner’s  decision  in  accordance 
with  45  CFR  Part  16. 

(b)  Disputes  on  whether  there  was  a 
continuous  period  of  SGA  and  whether 
VR  services  contributed  to  a  continuous 
period  of  SGA.  The  rules  in  paragraph 
(a)  of  this  section  will  apply,  except  that 
the  Commissioner’s  decision  will  be 
final  and  conclusive.  There  is  no  appeal 
to  the  Grant  Appeals  Board. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Part  416  of  Chapter  III  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

1.  A  new  Subpart  V  is  added  to  Part 
416  to  read  as  follows: 

Subpart  V— Payments  to  States  for 
Successful  Rehabilitation  Services 

General  Provisions 
Sec. 

416.2201  General. 

416.2202  Purpose  and  scope. 

416.2203  Definitions. 

416.2204  Participation  by  States  or  alternate 
participants. 

Reimbursement  Provisions 

416.2206  Requirements  for  reimbursement. 

416.2209  Responsibility  for  making 
reimbursement  decisions. 

416.2210  What  we  mean  by  "SGA  for  a 
continuous  period  of  nine  months”. 

416.2211  Criteria  for  determining  when  VR 
will  be  considered  to  have  contributed  to 
a  continuous  period  of  SGA. 

416.2212  What  services  may  be  reimbursed. 

416.2213  When  services  must  have  been 
provided. 

416.2216  What  costs  will  be  reimbursed. 
Administrative  Provisions 

416.2217  Applicability  of  these  provisions  to 
alternate  participants. 
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416.'2218  Method  of  payment. 

416.2221  Audits. 

416.2222  Confidentiality  of  information  and 
records. 

416.2223  Other  Federal  laws  and 
regulations. 

416.2227  Resolution  of  disputes. 

Authority:  Issued  under  secs.  1102  and  1615 
of  the  Social  Security  Act:  49  Stat.  647, 86 
Stat.  1474  (42  U.S.C.  1302,  and  1382d):  sec. 

2344  of  Pub.  L.  97-35. 

Subpart  V— Payments  to  States  for 
Successful  Rehabilitation  Services 

General  Provisions 
§416.2201  General. 

Section  1615(d]  of  the  Social  Security 
Act  provides  for  reimbursement  to  the 
States  for  the  reasonable  and  necessary 
costs  of  vocational  rehabilitation  (VR) 
services  which  result  in  individuals 
eligible  under  sections  1614(a](2]  and 
1614(a)(3)  of  the  Social  Security  Act 
performing  substantial  gainful  activity 
(SGA)  for  a  continuous  period  of  at  least 
nine  months. 

§  416.2202  Purpose  and  scope. 

This  subpart  describes  the  rules  under 
which  the  Secretary  will  reimburse  the 
State  VR  agencies  or  alternate 
participants  for  VR  services  which  result 
in  an  individual’s  return  to  SGA  for  a 
continuous  period  of  at  least  nine 
months.  It  also  provides  the  criteria  for 
determining  whether  VR  services 
furnished  to  the  individual  significantly 
contributed  to  his  or  her  successful 
return  to  SGA  and  the  amount  of  the 
State's  costs  that  will  be  reimbursed. 

(a)  Sections  416.2201-416.2203 
describe  the  purpose  of  these 
regulations  €md  the  meaning  of  terms  we 
frequently  use  in  them. 

(b)  Section  416.2204  describes  the 
requirement  that  States  declare  their 
intent  to  participate  or  not  participate. 

(c)  Sections  4ia2208-416.2209 
describe  the  requirements  of  and 
conditions  under  which  we  will 
reimburse  a  State  under  this  subpart. 

(d)  Sections  41^2210-416.2211 
describe  when  a  person  has  completed  a 
continuous  period  of  SGA  and  when  VR 
will  be  considered  to  have  significantly 
contributed  to  that  period. 

(e)  Sections  416.2212-416.2213 
describe  reimbursable  services. 

(f)  Section  416.2216  describes  the 
payment  conditions. 

(g)  Section  416.2217  describes  the 
applicability  of  the  regulations  to 
alternate  participants. 

(h)  Section  416.2218  describes  how  we 
will  make  payment  to  States  for 
successful  rehabilitation  services. 

(i)  Section  416.2221  describes  audits 
we  will  make. 


(j)  Section  416.2222  discusses 
confidentiality  of  information  and 
records. 

(k)  Section  416.2223  provides  for  the 
applicabibty  of  other  Federal  laws  and 
regulations. 

(l)  Section  416.2227  provides  for  the 
resolution  of  disputes. 

§  416.2203  Definitions. 

For  purposes  of  this  subpart: 

“Act”  means  the  Social  Security  Act, 
as  amended. 

"Disability”  means  “blindness”  or 
“disabiUty”  as  deHned  in  sections 
1614(a)(2)  or  1614(a)(3)  of  the  Act 

“SGA”  means  substantial  gainful 
activity  performed  by  an  individual  as 
defined  in  §  §  416.971-416.975  of  this 
subpart  and  404.1584  of  this  chapter. 

“Medical  recovery”  occurs  when  a 
person’s  physical  or  mental  condition 
has  improved  to  the  extent  that  he  or 
she  is  able  to  perform  SGA,  regardless 
of  whether  such  person  actually  engages 
in  SGA. 

“Secretary”  means  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  or  the  Secretary’s  designee. 

"Commissioner”  means  the 
Commissioner  of  Social  Security  or  his 
designee. 

“State”  means  any  of  the  50  States  of 
the  United  States,  the  District  of 
Columbia,  or  the  Northern  Mariana 
Islands.  It  includes  the  State  VR  agency. 

“VR  Agency”  means  that  the  agency 
of  the  State  which  has  been  designated 
by  the  State  to  provide  vocation^ 
rehabilitation  services  under  title  I  of 
the  Rehabilitation  Act  of  1973. 

“Alternate  Participants”  means  other 
public  or  private  agencies, 
organizations,  institutions,  or 
individuals  with  whom  the 
Commissioner  has  entered  into  an 
agreement  or  contract  to  provide  VR 
services. 

“Disability  recipient”  means  a 
disabled  individual  who  is  eligible  for 
benefits  under  sections  1614(c)(2)  or 
1614(c)(3)  of  the  Act. 

“We”,  “us”  and  “our”  refers  to  the 
Social  Security  Administration  (SSA)  or 
the  Secretary,  as  ^propriat& 

“Vocational  Rehabilitation  Services” 
has  the  meaning  assigned  to  it  udder 
Title  I  of  the  Rehabilitation  Act  of  1973. 

§416.2204  Participation  by  States  or 
alternate  participanta. 

(a)  In  order  to  participate,  a  State 
must  have  a  plan  which  meets  the 
requirements  of  Title  I  of  the 
Rehabilitation  Act  of  1973. 

(b)  State  decision.  The  option  of 
participation  in  the  reimbursement 
program  covered  by  this  regulation  will 
be  offered  first  to  the  States.  Each  State 


must  notify  the  regional  commissioner 
(SSA)  in  writing  by  April  1, 1982, 
whether  it  will  participate  in  the 
program.  The  notice  must  be  from  an 
official  authorized  to  act  for  the  State  for 
this  purpose.  The  State  must  provide  an 
opinion  from  the  State’s  Attorney 
General  verifying  the  authority  of  the 
official  who  sent  the  notice  to  act  for  the 
State. 

(c)  Nonparticipation  after  March  31, 
1981.  (1)  If  a  participating  State 
subsequently  decides  to  withdraw  fi'om 
participation,  the  withdrawal  must  be 
made  in  writing  to  the  regional 
commissioner  (SSA)  at  least  90  days 
prior  to  withdrawal.  This  notice  must  be 
submitted  under  the  same  conditions  as 
specified  in  §  416.2104(b). 

(2)  The  Commissioner  ivUl  declare  a 
State  unwilling  to  participate  if: 

— ^The  State  has  notified  us  that  it 
does  not  intend  to  participate. 

— ^The  State  fails  to  notify  us  by  April 
1, 1962,  of  its  intent  to  participate. 

.  -(d)  Alternate  participants.  In  any 
State  where  the  State  has  decided  not  to 
(or  demonstrated  its  unwillingness  to) 
participate  in  the  program,  we  may 
arrange  for  VR  services  through  an 
alternate  participant  by  agreement  or 
contract. 

Reimbursement  Provisions 

§  416.2208  Requirements  for 
reimbursement 

(a)  The  State  must  file  a  claim  for 
reimbursement  in  each  individual  case; 

(b)  The  VR  services  for  which 
reimbursement  is  being  requested  must 
have  been  provided  on  or  after  October 
1, 1981; 

(c)  The  services  must  have  been 
provided  imder  a  State  plan  for  VR 
services  approved  under  title  I  of  the 
Rehabilitation  Act  of  1973; 

(d)  The  services  must  have  been 
provided  while  the  individual  was 
eligible  for  benefits  under  sections 
1614(c)(2)  and  1614(c)(3)  of  the  Act; 

(e)  The  individual  must  have 
performed  SGA  for  a  continuous  period 
of  at  least  9  months  (see  §  416.2210); 

(f)  The  VR  services  must  have 
contributed  to  the  individual’s  return  to 
SGA  for  a  continuous  period  of  at  least  9 
months  (see  §  416.2211); 

(g)  The  State  must  provide  adequate 
documentation  of  services  and  costs; 
and 

(h)  The  amount  to  be  reimbursed  must 
be  reasonable  and  necessary  (see 

§  416.2216(f)). 

§  416.2200  Responsibility  for  making 
relmbursamant  dacisiona. 

The  Commissioner  will  decide: 
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(a)  Whether  a  continuous  period  of 
SGA  has  been  completed; 

(b)  Whether  documentation  of  VR 
services  and  expenditures  is  adequate; 

(c)  Whether  VR  services  contributed 
to  the  continuous  period  of  SGA;  and 

(d)  What  VR  costs  were  reasonable 
and  necessary  and  will  be  reimbursed. 

§  416.2210  What  we  mean  by  “SGA  for  a 
continuous  period  of  nine  months”. 

(a)  What  we  mean  by  SGA.  In 
determining  whether  a  person’s  work  is 
SGA  we  will  follow  the  rules  in 

§§  416.972-416.975.  We  will  follow  these 
same  rules  for  persons  who  are 
statutorily  blind,  but  we  will  evaluate 
the  earnings  in  accordance  with  the 
rules  in  §  404.1584(d)  of  this  chapter. 

(b)  What  we  mean  by  “a  continuous 
period  of  nine  months”.  A  contitiuous 
period  of  9  months  ordinarily  means  a 
period  of  9  consecutive  calendar 
months.  Exception:  In  the  rare  case 
when  a  person  does  not  perform  SGA  in 
9  consecutive  months,  he  or  she  will  be 
considered  to  have  done  so  if — 

(1)  The  person  performs  9  months  of 
SGA  within  10  consecutive  months  and 
has  monthly  earnings  over  the  10-month 
period  that  meet  or  exceed  the 
guidelines  in  §  416.974(b](2],  or 

§  404.1584(d)  of  this  chapter,  if  the 
person  is  statutorily  blind,  or 

(2)  The  person  performs  at  least  9 
months  of  SGA  within  12  consecutive  ' 
months,  and  the  reason  for  not 
performing  SGA  in  2  or  3  of  those 
months  was  due  to  circumstances 
beyond  his  or  her  control  and  unrelated 
to  the  impairment  (e.g.,  the  employer 
closed  down  for  3  months). 

(c)  What  work  we  consider.  All  of  a 
person’s  work  activity  will  be  evaluated 
for  purposes  of  this  subpart,  even  if  such 
work  was  performed  during  a  trial  work 
period,  or  after  eligibility  to  disability  or 
blindness  payments  ended. 

§  4 1 6.22 1 1  Criteria  for  determining  when 
VR  services  will  be  considered  to  have 
contributed  to  a  continuous  period  of  SGA. 

(a)  Continuous  period  without 
medical  recovery.  If  an  individual  who 
has  completed  a  “continuous  period”  of 
SGA,  has  not  medically  recovered  as  of 
the  date  of  completion  of  the  period,  the 
determination  as  to  whether  VR  services 
contributed  will  depend  on  whether  the 
continuous  period  began:  Less  than,  one 
year  after  VR  services  ended;  between 
one  and  five  years  after  VR  services 
ended:  or  more  than  five  years  after  VR 
services  ended. 

(1)  Less  than  one  year.  Any  VR 
services  which  might  have  significantly 
motivated  or  assisted  the  individual  in 
returning  to,  or  continuing  in,  SGA  will 


be  considered  to  have  significantly 
contributed  to  the  continuous  period. 

[2)  Between  one  and  five  years,  (i)  If 
the  continuous  period  was  preceded  by 
transitional  work  activity  (employment 
or  self-employment  which  gradually 
evolved  into  SGA),  and  that  work 
activity  began  less  than  a  year  after  VR 
services  ended,  VR  services  will  be 
considered  to  have  contributed  to  the 
continuous  period  if  it  is  clear  that  VR 
services  contributed  to  the  transitional 
work  activity. 

(ii)  If  the  continuous  period  was  not 
preceded  by  transitional  work  activity 
that  began  less  than  a  year-after  VR 
services  ended,  VR  services  will  be 
considered  to  have  contributed  to  the 
continuous  period  only  if  it  is 
reasonable  to  conclude  that  the  work 
activity  which  constitutes  a  continuous 
period  could  not  have  occurred  without 
the  VR  services  (e.g.,  training)  the  State 
provided. 

(3)  More  than  five  years.  If  the 
continuous  period  began  more  than  five 
years  after  VR  services  ended,  VR 
services  will  not  be  considered  to  have 
contributed  to  the  continuous  period. 

(b)  Continuous  period  with  medical 
recovery  occurring  before  compidtion.  If 
an  individual  medically  recovers  before 
a  continuous  period  has  been  completed, 
VR  services  will  not  be  reimbursable 
unless  those  services  directly  and 
signiHcantly  contributed  to  the  medical 
improvement  which  was  the  basis  for 
medical  recovery.  VR  will  be  considered 
to  have  directly  and  significantly 
contributed  to  the  medical  improvement 
if — 

(1)  We  did  not  expect  the  medical 
recovery  to  occur  (the  individual  was 
not  scheduled  for  a  medical 
reexamination  when  recovery  occurred); 

(2)  The  individualized  written 
rehabilitation  program  (IWRP)  included 
medical  services;  and 

(3)  The  medical  improvement  which 
led  to  medical  recovery  occurred,  at 
least  in  part,  because  of  the  these 
medical  services.  (For  example,  the 
individual’s  medical  recovery  was  based 
on  improvement  in  a  back  condition 
which,  at  least  in  part,  stemmed  from 
surgery  provided  under  an  IWRP). 

§  416.2212  What  services  may  be  ^ 
reimbursed. 

All  services  provided  in  accordance 
with  title  I  of  the  Rehabilitation  Act  of 
1973  may  be  reimbursable,  subject  to  the 
conditions  and  limitations  in  §§  416.2213 
and  416.2216  of  this  subpart.  This 
includes  general  diagnostic  and 
evaluation  services  provided  to 
determine  eligibility  for  VR  services  and 
all  services  provided  imder  an  IWRP 
including  extended  evaluation,  regular 


case  services  and  post  employment, 
services. 

§416.2213  When  services  must  have  been 
provided. 

To  be  reimbursable,  the  services  must 
have  been  provided: 

(a)  After  September  1981; 

(b)  During  months  the  individual  is 
eligible  for  SSI  payments;  and 

(c)  Before  completion  of  a  continuous 
period  of  SGA. 

§  416.2216  What  costs  will  be  reimbursed. 

If  VR  services  provided  to  an 
individual  contributed  to  the 
individual’s  continuous  period  of  SGA, 
the  Secretary  will  reimburse  the  State 
for  all  services  performed  during  the 
period  described  in  §  416.2213,  but 
subject  to  the  following  limitations: 

(a)  The  cost  must  have  been  incurred 
by  the  State; 

(b)  The  cost  must  not  have  been 
reimbursed  or  be  reimbursable  from 
some  other  source  (States  will  be 
expected  to  seek  reimbursement  from 
other  sources  in  accordance  with  the 
“similar  beneHt’’  provisions  under  45 
CFR  1361.45(b)); 

(c)  If  the  cost  of  a  service 
substantially  exceeded  the  usual  cost  to 
the  agency  for  that  service,  and  the 
excess  has  not  been  adequately 
explained,  reimbiu'sement  will  be 
limited  to  the  usual  cost: 

(d)  Maintenance  payments  will  be 
reimbursed  only  if  &ey  are  provided  to 
an  individual  who  must  be  away  from 
home  in  order  to  receive  rehabilitation 
services;  the  amount  reimbursed  will  not 
exceed  the  amount  of  increased 
expenses  which  the  individual  incurred 
as  a  result  of  being  away  from  home; 

(e)  Total  reimbursement,  including 

any  prior  reimbursement  related  to  an 
earlier  continuous  period  of  SGA,  must 
not  be  so  high  as  to  preclude  a  net 
“savings’’  (the  estimated  value  of  the 
benefits  that  will  not  have  to  be  paid 
must  exceed  the  total  reimbursement): 
and  ' 

(f)  Any  reimbursement  for  either 
direct  or  indirect  VR  expenses  must  be 
consistent  with  the  cost  principles 
described  in  0MB  Circular  No.  A-87, 
published  at  46  FR  9548  on  January  28, 
1981. 

(g)  the  Commissioner  will  also 
reimburse  the  State  for  administrative 
costs.  This  reimbursement  may  be  on  a 
formula  basis,  if  a  State  prefers  (the 
formula  to  be  negotiated).  The 
reimbursement  will  also  be  subject  to 
the  preceding  limitations. 
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Administrative  Provisions 

§416.2217  Applicability  of  these 
provisions  to  alternate  participants. 

When  an  alternate  participant 
provides  rehabilitation  services  imder 
this  subpart,  the  reimbursement 
procedures  stated  herein  shall  apply 
except  that: 

(a)  Reimbursement  must  be  consistent 
with  the  cost  principles  described  in  45 
CFR  Part  74  or  41  CFR  Part  1-15  as 
appropriate:  and 

(b)  Any  disputes,  including  appeals  of 
audit  determinations,  shall  be  resolved 
in  accordance  with  applicable  statutes 
and  regulations. 

§  416.2218  Method  of  payment 

(a)  For  fiscal  year  1982.  No  funds  will 
be  advanced  to  the  States  for  use  of 
Hscal  year  1982.  Services  provided  in 
fiscal  year  1982  are  reimbursable  under 
the  conditions  of  these  regulations. 

(b)  For  fiscal  years  after  1982. 

Payment  of  the  States  for  successful 
services  will  be  made  either  by 
advancement  of  funds  or  by 
reimbursement,  as  decided  by  the 
Commissioner. 

§  416.2221  Audits. 

(a)  General.  The  State  or  alternate 
participant  will  permit  us  and  the 
Comptroller  General  of  the  United 
States  (including  duly  authorized 
representatives]  access  to  and  the  right 
to  examine  records  relating  to  the  costs 
for  which  reimbursement  was  made 
under  these  regulations.  These  records 
will  be  retained  by  the  State  or  alternate 
participant  for  the  periods  of  time 
specified  for  retention  of  records  in  the 
Federal  Procurement  Regulations  (41 
CFR  Parts  1-20). 

(b)  Audit  basis.  Auditing  will  be 
based  on  cost  principles  and  written 
guidelines  in  effect  at  the  time  services 
were  performed  and  costs  were 


incurred.  Hie  State  (mt  alternate 
participant  will  be  informed  and  given  a 
full  explanation  of  any  questioned  items. 
They  will  be  given  reasonable  time  to 
explain  questioned  items.  Any 
explanation  furnished  by  the  State  or 
alternate  pearicipant  will  be  given  full 
consideration  before  a  final 
determination  is  made  on  questioned 
items  in  the  audit  report. 

(c)  Appeal  of  audit  determinations. 

The  appropriate  SSA  regional 
commissioner  will  notify  the  State  in 
writing  of  his  or  her  determination  on 
the  audit  report.  If  the  State  disagrees 
with  that  determination,  it  may  request 
reconsideration  in  writing  within  30 
days  of  the  date  of  the  regional 
commissioner’s  notice  of  the' 
determination.  The  written  request  may 
be  made,  through  the  Associate 
Commissioner,  Office  of  Operational 
Policy  and  Procedures,  to  the 
Commissioner  of  Social  Security,  Room 
900,  Altmeyer  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
The  Commissioner  will  make  a 
determination  and  notify  the  State  of 
that  decision  in  writing  no  later  than  45 
days  fix)m  the  date  of  die  appeal.  The 
decision  by  the  Commissioner  will  be 
final  and  conclusive  unless  the  State 
appeals  that  decision  in  writing  to  the 
Department  of  Health  and  Human 
Services,  Departmental  Grant  Appeals 
Board  within  30  days  after  receiving  the 
Commissioner’s  decision.  See  §  416.1683. 

§  416.2222  Confidentiality  of  information 
and  records. 

*1110  State  or  alternate  participeint  will 
comply  with  the  provisions  for 
confidentality  of  information,  including 
the  secuirty  of  systems,  and  records 
requirements  described  in  20  CFR  Part 
401  and  pertinent  written  guidelines  (see 
§  416.2123). 


§  416.2223  Other  Federal  laws  and 
regulations. 

Each  State  and  alternate  participant 
will  comply  the  the  provisions  of  other 
Federal  law  and  regulations  that  directly 
affect  its  responsibilities  in  carrying  out 
the  vocational  rehabilitation  function. 

§  416.2227  Resolution  of  disputes. 

(a)  Disputes  on  the  amount  to  be 
reimbursed.  The  appropriate  SSA 
official  will  notify  the  State  in  writing  of 
his  or  her  determination  concerning  the 
amoimt  to  be  reimbursed.  If  the  State 
disagrees  with  that  determination,  the 
State  may  request  reconsideration  in 
writing  within  30  days  of  the  date  of  the 
notice  of  determination.  The  written 
request  may  be  made  through  the 
Associate  Commissioner,  Office  of 
Operational  Policy  and  Procedures,  to 
the  Commissioner  of  Social  Security, 
Room  900,  Altmeyer  Building,  6401 
Security  Bouleva^  Baltimore, 

Maryland  21235.  ’The  Commissioner  will 
make  a  determination  in  accordance 
with  criteria  outlined  in  45  CFR  74.304 
and  notify  the  State  of  that  decision  in 
writing  no  later  than  45  days  from  the 
date  of  the  State’s  appeal.  The  decision 
by  the  Commissioner  will  be  final  and 
conclusive  upon  the  State  unless  the 
State  appeals  that  decision  in  writing  to 
the  He^th  and  Human  Services 
Departmental  Grant  Appeals  Board 
within  30  days  after  receiving  the 
Commssioner’s  decision  in  accordance 
with  45  CFR  Part  16. 

(b)  Disputes  on  whether  there  was  a 
continuous  period  of  SGA  and  whether 
VR  services  contributed  to  a  continuous 
period  of  SGA.  The  rules  in  paragraph 
(a)  or  this  section  will  apply,  except  that 
the  Commssioner’s  decision  will  be  final 
and  conclusive.  There  is  no  appeal  to 
the  Grant  Appeals  Board. 
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